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1900.] NOTES OF CASES. 123 

Rivers, 1 Stew. & P. 24, where it was held that ' courts of law, in the exercise of 
legitimate and incidental powers, have authority to authorize the set-off of one 
judgment against another, existing between the same parties in the same court.' 

" The practice in this matter of setting off judgments is indicated in 2 Freem. 
Judgm. sec. 467, where it is said : ' The satisfaction of a judgment may be wholly 
or partly produced by compelling the judgment creditor to accept in payment a 
judgment against him in favor of the judgment debtor, or, in other words, by set- 
ting off one judgment against another. This is usually brought about by a motion 
in behalf of the party who desires to have his judgment credited upon, or set off 
against, a judgment against him. The court, in a proper case, will grant the 
motion. Its power to do this cannot be traced to any particular statute, and exists 
only in virtue of its general equitable authority over its officers and suitors' — 
citing numerous authorities. See, also, Wat. Set-Off, sees. 345, 346." 

See Faulkner v. Harwood, 6 Band. 125 ; Slack v. Wood, 9 Gratt. 40; Hudson v. 
Kline, 9 Gratt. 379 ; Meem v. Rucker, 10 Gratt. 506. 



PLEADING— Non Assumpsit — Non-Maturity of Debt — Plea in Abate- 
ment. — In Bacon v. Schepflin (111.), 56 N. E. 1123, it is held that under the gen- 
eral issue of non assumpsit, the defendant may prove non-maturity of the debt sued 
for, and need not plead it in abatement. 

The decision is sustained by a long line of Illinois cases cited in the opinion, 
and rests upon the sound principle that it is an essential part of the plaintiff's 
case to prove that the debt was due and unpaid at the time of suit brought. 

Where, however, the debt has matured, but the creditor, for a valid considera- 
tion, before suit brought, agrees to extend the time of payment, a different princi- 
ple applies, and the new agreement must be set up by plea in abatement, and 
cannot be pleaded in bar. On this point the court in the same case said : 

"In cases where the agreement was merely to extend the time of payment, and 
suit was brought before the time of extension had passed, the cause of action had 
become complete, and the claimant was entitled to proceed, as his rights were 
fixed. In such case he merely agrees to give a further day of payment and delay 
suit. The proof of such an agreement to extend the time of payment does not 
tend to show that no cause of action ever existed. A cause of action, complete 
and matured, has existed, and the agreement to extend the time merely postpones 
the exercise of a remedy already completely vested. The proceeding in such a 
case is a dilatory one, seeking merely to delay the assertion of a right of action ; 
and, as it is dilatory merely, it should be set up by plea in abatement, and not by 
plea in bar." 

In the same case it is properly held, that a judgment in favor of the defendant, 
based on the non-maturity of the debt, is no bar to a subsequent action for the 
same debt, after it has matured. 



